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and, if the protest is in connection
with an EDWOSB contract, that the
concern is not at least 51 percent
owned and controlled by one or more
women who are economically disadvan-
taged. In addition, SBA will consider a
protest challenging the status of a con-
cern as an EDWOSB or WOSB if the
contracting officer has protested be-
cause the WOSB or EDWOSB apparent
successful offeror has failed to provide
all of the required documents, as set
forth in §127.300.

§127.603 What are the requirements
for filing an EDWOSB or WOSB pro-
test?

(a) Format. Protests must be in writ-
ing and must specify all the grounds
upon which the protest is based. A pro-
test merely asserting that the pro-
tested concern is not an eligible
EDWOSB or WOSB, without setting
forth specific facts or allegations, is in-
sufficient.

(b) Filing. Protestors may deliver
their written protests in person, by fac-
simile, by express delivery service, e-
mail, or by U.S. mail (received by the
applicable date) to the following:

(1) To the contracting officer, if the
protestor is an offeror for the specific
contract; or

(2) To the D/GC, if the protest is ini-
tiated by the contracting officer or
SBA. IF SBA initiates a protest, the D/
GC will notify the contracting officer
of such protest.

(c) Timeliness.

(1) For negotiated acquisitions, a pro-
test from an interested party must be
received by the contracting officer
prior to the close of business on the
fifth business day after notification by
the contracting officer of the apparent
successful offeror or notification of
award.

(2) For sealed bid acquisitions, a pro-
test from an interested party must be
received by close of business on the
fifth business day after bid opening.

(3) Any protest received after the
time limit is untimely, unless it is
from SBA or the contracting officer. A
contracting officer or SBA may file an
EDWOSB or WOSB protest at any time
after bid opening or notification of in-
tended awardee, whichever applies.

13 CFR Ch. | (1-1-14 Edition)

(4) Any protest received prior to bid
opening or notification of intended
awardee, whichever applies, is pre-
mature.

(5) A timely filed protest applies to
the procurement in question even if
filed after award.

(d) Referral to SBA. The contracting
officer must forward to SBA any pro-
test received, notwithstanding whether
he or she believes it is premature, suffi-
ciently specific, or timely. The con-
tracting officer must send all protests,
along with a referral letter and docu-
ments, directly to the Director for
Government Contracting, U.S. Small
Business Administration, 409 Third
Street, SW., Washington, DC 20416, or
by fax to (202) 205-6390, Attn: Women-
Owned Small Business Status Protest.
The contracting officer’s referral letter
must include information pertaining to
the solicitation that may be necessary
for SBA to determine timeliness and
standing, including: the solicitation
number; the name, address, telephone
number and facsimile number of the
contracting  officer; whether the
protestor submitted an offer; whether
the protested concern was the apparent
successful offeror; when the protested
concern submitted its offer; whether
the procurement was conducted using
sealed bid or negotiated procedures;
the bid opening date, if applicable;
when the protest was submitted to the
contracting officer; when the protestor
received notification about the appar-
ent successful offeror, if applicable;
and whether a contract has been
awarded. In addition, the contracting
officer must send copies of any docu-
ments provided to the contracting offi-
cer pursuant to §127.300 (if the reposi-
tory is unavailable). The D/GC or des-
ignee will decide the merits of
EDWOSB or WOSB status protests.

§127.604 How will SBA process an
EDWOSB or WOSB status protest?

(a) Notice of receipt of protest. Upon re-
ceipt of the protest, SBA will notify
the contracting officer and the
protestor of the date SBA received the
protest and whether SBA will process
the protest or dismiss it under para-
graph (b) of this section. The con-
tracting officer may award the con-
tract after receipt of a protest if the
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contracting officer determines in writ-
ing that an award must be made to pro-
tect the public interest. Notwith-
standing such a determination, the
provisions of paragraph (f) of this sec-
tion apply to the procurement in ques-
tion.

(b) Dismissal of protest. If SBA deter-
mines that the protest is premature,
untimely, nonspecific, or is based on
nonprotestable allegations, SBA will
dismiss the protest and will send the
contracting officer and the protestor a
notice of dismissal, citing the reason(s)
for the dismissal. Notwithstanding
SBA’s dismissal of the protest, SBA
may, in its sole discretion, consider the
protest allegations in determining
whether to conduct an examination of
the protested concern pursuant to sub-
part D of this part or submit a protest
itself.

(c) Notice to protested concern. If SBA
determines that the protest is timely,
sufficiently specific and is based upon
protestable allegations, SBA will:

(1) Notify the protested concern of
the protest and request information
and documents responding to the pro-
test within five (5) business days from
the date of the notice. These docu-
ments will include those that verify
the eligibility of the concern, respond
to the protest allegations, and copies of
proposals or bids submitted in response
to an EDWOSB or WOSB requirement.
In addition, EDWOSBs will be required
to submit signed copies of SBA Form
413, Personal Financial Statement, the
three most recent personal income tax
returns (including all schedules and W-
2 forms) for the women claiming eco-
nomic disadvantage and their spouses,
unless the individuals and their
spouses are legally separated, and SBA
Form 4506-T, Request for Tax Tran-
script Form. SBA may draw an adverse
inference where a concern fails to co-
operate in providing the requested in-
formation and documents; and

(2) Forward a copy of the protest to
the protested concern.

(d) Time period for determination. SBA
will determine the EDWOSB or WOSB
status of the protested concern within
fifteen (15) business days after receipt
of the protest, or within any extension
of that time that the contracting offi-
cer may grant SBA. If SBA does not

§127.604

issue its determination within the fif-
teen (15) business day period (or within
any extension of that time the con-
tracting officer has granted), the con-
tracting officer may award the con-
tract if he or she determines in writing
that there is an immediate need to
award the contract and that waiting
until SBA makes its determination
will be disadvantageous to the Govern-
ment. Notwithstanding such a deter-
mination, the provisions of paragraph
(f) of this section apply to the procure-
ment in question. The determination
must be included in the contract file
and a written copy sent to the D/GC.

(e) Notification of determination. SBA
will notify the contracting officer, the
protestor, and the protested concern in
writing of its determination. If SBA
sustains the protest, SBA will issue a
decision explaining the basis of its de-
termination and requiring that the
concern remove its designation in SAM
(or any successor system) as an
EDWOSB or WOSB, as appropriate. Re-
gardless of a decision not to sustain
the protest, SBA may, in its sole dis-
cretion, consider the protest allega-
tions in determining whether to con-
duct an examination of the protested
concern pursuant to subpart D of this
part.

(f) Effect of determination. SBA’s de-
termination is effective immediately
and is final unless overturned by SBA’s
Office of Hearings and Appeals (OHA)
on appeal pursuant to §127.605.

(1) A contracting officer may award
the contract to a protested concern
after the D/GC either has determined
that the protested concern is an eligi-
ble WOSB or EDWOSB or has dismissed
all protests against it. If OHA subse-
quently overturns the D/GC’s deter-
mination or dismissal, the contracting
officer may apply the OHA decision to
the procurement in question.

(2) A contracting officer shall not
award the contract to a protested con-
cern that the D/GC has determined is
not an EDWOSB or WOSB for the pro-
curement in question.

(i) If a contracting officer receives
such a determination after contract
award, and no OHA appeal has been
filed, the contracting officer shall ter-
minate the award.
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(ii) If a timely OHA appeal has been
filed after contract award, the con-
tracting officer must consider whether
performance can be suspended until an
appellate decision is rendered.

(iii) If OHA affirms the D/GC’s deter-
mination finding that the protested
concern is ineligible, the contracting
officer shall either terminate the con-
tract, not exercise the next option or
not award further task or delivery or-
ders.

(3) The contracting officer must up-
date the Federal Procurement Data
System and other procurement report-
ing databases to reflect the final agen-
cy decision (the D/GC’s decision if no
appeal is filed or OHA’s decision).

(4) A concern that has been found to
be ineligible may not submit an offer
as a WOSB or EDWOSB on another pro-
curement until it cures the reason(s)
for its ineligibility and SBA issues a
decision to this effect. A concern that
believes in good faith that it has cured
the reason(s) for its ineligibility may
request an examination under the pro-
cedures set forth in §127.405.

[75 FR 62282, Oct. 7, 2010, as amended at 77 FR
1861, Jan. 12, 2012; 78 FR 61148, Oct. 2, 2013]

§127.605 What are the procedures for
appealing an EDWOSB or WOSB
status protest decision?

The protested concern, the protestor,
or the contracting officer may file an
appeal of a WOSB or EDWOSB status
protest determination with SBA’s Of-
fice of Hearings and Appeals (OHA) in
accordance with part 134 of this chap-
ter.

Subpart G—Penalties

§127.700 What are the requirements
for representing EDWOSB or WOSB
status, and what are the penalties
for misrepresentation?

(a) Presumption of Loss Based on the
Total Amount Expended. In every con-
tract, subcontract, cooperative agree-
ment, cooperative research and devel-
opment agreement, or grant which is
set aside, reserved, or otherwise classi-
fied as intended for award to EDWOSBs
or WOSBs, there shall be a presump-
tion of loss to the United States based
on the total amount expended on the
contract, subcontract, cooperative
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agreement, cooperative research and
development agreement, or grant
whenever it is established that a busi-
ness concern other than a EDWOSB or
WOSB willfully sought and received
the award by misrepresentation.

(b) Deemed Certifications. The fol-
lowing actions shall be deemed affirm-
ative, willful and intentional certifi-
cations of EDWOSB or WOSB status:

(1) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement, or cooperative research and
development agreement reserved, set
aside, or otherwise classified as in-
tended for award to EDWOSBs or
WOSBSs.

(2) Submission of a bid, proposal, ap-
plication or offer for a Federal grant,
contract, subcontract, cooperative
agreement or cooperative research and
development agreement which in any
way encourages a Federal agency to
classify the bid or proposal, if awarded,
as an award to a EDWOSB or WOSB.

(3) Registration on any Federal elec-
tronic database for the purpose of
being considered for award of a Federal
grant, contract, subcontract, coopera-
tive agreement, or cooperative re-
search and development agreement, as
an EDWOSB or WOSB.

(c) Signature Requirement. Bach offer,
proposal, bid, or application for a Fed-
eral contract, subcontract, or grant
shall contain a certification con-
cerning the EDWOSB or WOSB status
of a business concern seeking the Fed-
eral contract, subcontract or grant. An
authorized official must sign the cer-
tification on the same page containing
the EDWOSB or WOSB status claimed
by the concern.

(d) Limitation of Liability. Paragraphs
(a)—(c) of this section may be deter-
mined not to apply in the case of unin-
tentional errors, technical malfunc-
tions, and other similar situations that
demonstrate that a misrepresentation
of EDWOSB or WOSB status was not
affirmative, intentional, willful or ac-
tionable under the False Claims Act, 31
U.S.C. §§3729, et seq. A prime con-
tractor acting in good faith should not
be held liable for misrepresentations
made by its subcontractors regarding
the subcontractors’ EDWOSB or WOSB
status. Relevant factors to consider in
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